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RELATING TO THE PREVENTION OF DAMAGE TO UNDERGROUND FACILITIES: AMENDING CHAPTER 22, TITLE 55, IDAHO CODE, TO REQUIRE REPORTING OF CERTAIN DATA RELATED TO UNDERGROUND DAMAGE PREVENTION; TO REQUIRE ANY PUBLIC AGENCY AUTHORIZED TO ISSUE EXCAVATION, BUILDING OR SIMILAR PERMITS TO NOTIFY PERMIT APPLICANTS OF THE EXISTENCE OF THIS CHAPTER AND THAT SUCH PERMITS ARE VOID OR CAN BE SUSPENDED IF CERTAIN CONDITIONS ARE NOT MET; TO CHANGE THE AMOUNTS AND CONDITIONS ASSOCIATED WITH CIVIL PENALTIES, AND WHERE PENALTIES RECOVERED BY THIS ACT ARE TO BE DEPOSITED; AMENDING CHAPTER 22, TITLE 55, IDAHO CODE, BY THE ADDITION OF A NEW SECTION, TO BE KNOWN AND DESIGNATED AS SECTION 55-2209A, IDAHO CODE, TO PROVIDE THAT A FAILURE TO COMPLY WIH THE PROVISIONS OF SECTION 55-2203(1)(a), (b) and (c), IDAHO CODE, BY PERSONS REQUIRED TO BE  LICENSED OR REGISTERED PURSUANT TO CHAPTERS 3,10,12, 19, 24, 26,28, 30, 45, 50, 52, OR 53, TITLE 54, IDAHO CODE, SHALL CONSTITUTE GROUNDS FOR DISCIPLINARY ACTION BY THE PUBLIC AGENCY, ADMINISTRATOR, OR BOARD AUTHORIZED TO ISSUE SUCH LICENSE OR REGISTRATION PURSUANT TO STATE LAW. 
Be it enacted by the Legislature of the State of Idaho:
SECTION 1.  That chapter 22, Title 55, Idaho Code, be and the same is hereby amended to read as follows:
55-2206. DAMAGE TO UNDERGROUND FACILIITES – DUTIES OF EXCAVATOR AND OWNER, REPORTING OF DATA. 
(1) An excavator who, in the course of excavation, contacts or damages an underground facility shall notify the underground facility owner and the one-number locator service. If the damage causes an emergency condition, the excavator causing the damage shall also alert the appropriate local public safety agencies and take all appropriate steps to ensure the public safety. No damaged underground facility may be buried until it is repaired or relocated.
(2)  The owner of the underground facilities damaged shall arrange for repairs or relocation as soon as is practical or may permit the excavator to do necessary repairs or relocation at a mutually acceptable price.
(3) Facility owners and excavators who observe or cause damage to an underground facility; observe or cause an excavation near miss; or, observe or cause excavator downtime related to a locate request must report such damage event to the Idaho Utility Coordinating Council.  Reports must be made within thirty (30) days of the damage event using the Council’s virtual private Damage Information Reporting Tool (DIRT) report form, or other similar report form if it includes the name of the person submitting the report, the date and time of the damage event, the address or location where the damage event occurred, the type of right-of-way where the damage event occurred, the type of underground facility damaged, the type of excavator and excavation equipment involved, and whether the one-number locate service was notified before the excavation commenced.  The Idaho Utility Coordinating Council shall post on its website the damage event data received during any calendar month by the tenth (10th) day of the following month.

SECTION 2.  That chapter 22, Title 55, Idaho Code, be and the same is hereby amended to read as follows:
55-2207. DUTIES OF PUBLIC AGENCY ISSUING EXCAVATION, BUILDING, OR OTHER SIMILAR PERMITS.
(1)  Any public agency, as defined in section 67-2327, Idaho Code, that has the authority to issue issuing excavation, building, or other similar permits authorizing excavation operations shall notify persons seeking such permits of the existence of this chapter and the one-call one-number locator service telephone number.  
(2)  A permit shall not be valid for excavation until or unless the notice provisions of this section 55-2203(1)(c), Idaho Code, have been complied with and may be suspended by an inspector or authorized employee  from the issuing public agency for noncompliance with the provisions of this act.
SECTION 3.  That chapter 22, Title 55, Idaho Code, be and the same is hereby amended to read as follows:
 55-2209. VIOLATION – CIVIL PENALTY – TREBLE DAMAGES – OTHER REMEDIES UNIMPAIRED. 
(1) Any person who violates any provision of this chapter, other than the failure to provide notice pursuant to section 55-2203(1)(c), Idaho Code, and which violation results in damage to underground facilities, is subject to a civil penalty of not more than one thousand dollars ($1,000) for each violation. All penalties recovered in such actions shall be deposited in the state general account. 
(2)  If an underground facility is damaged as a result of an excavator's failure to provide notice pursuant to section 55-2203(1)(c), Idaho Code, unless otherwise exempt, the excavator shall receive a written warning from the underground facility owner and shall be liable for actual costs of repairing the facility if it is the excavator's first failure to provide the notice required pursuant to section 55-2203(1)(c), Idaho Code, during any consecutive period of twelve (12)  eighteen (18) months. 
(a)  If the court finds, by a preponderance of the evidence, that the excavator has, on more than one (1) occasion during any consecutive period of twelve (12) eighteen (18) months, failed to provide the notice required pursuant to section 55-2203(1)(c), Idaho Code, and that such failure has been a proximate cause of damage to an underground facility, the court may increase the civil penalty in an amount up to five thousand dollars ($5,000).  
(b)  If the court finds, by a preponderance of the evidence, that the excavator has, on three (3) or more occasions during any consecutive period of twelve (12) months, failed to provide the notice required pursuant to section 55-2203(1)(c), Idaho Code, and that such failure has been a proximate cause of damage to an underground facility, the court may increase the civil penalty in an amount up to ten thousand dollars ($10,000) for the third occurrence taking place during the twelve (12) month period. 
(3)  	(a) An action to recover a civil penalty under this section may be brought by a prosecuting attorney. If the prosecuting attorney does not file an action for such civil penalty within sixty (60) days from the date of a request for such action by any affected public agency or by the owner of an underground facility, the affected public agency or the underground facility owner may file such action. Venue for such an action shall be proper in the judicial district for the county in which the damaged underground facility is located or the county in which the excavator resides or maintains a principal place of business in this state. The prevailing party in such action shall be entitled to recover its costs and reasonable attorney's fees incurred in such action. 
(b)  The penalties provided in this section are in addition to any other remedy at law or equity available to an affected public agency, an excavator or to the owner or operator of a damaged underground facility. 
(c)  The court shall consider, as a mitigating factor in determining the amount of civil penalty to be imposed, evidence showing by a preponderance of the evidence that the violation occurred solely as a proximate result of the excavator or underground facility owner's reasonable response to an emergency beyond the control of the offending party. 
(d)  
(4)  Any civil penalty imposed pursuant to this section shall be deposited in the state general fund account of the county whose prosecutor brought the action, of the affected public agency which brought the action if the county prosecutor did not bring the action, or into the account of the Idaho Utility Coordinating Council if the action was brought by an underground facility owner. Attorney's fees shall be paid solely to the party successfully bringing the action. 
(4) (5)  Any excavator who damages an underground facility on a third or subsequent violation pursuant to subsection (2) of this section may be liable for treble the costs incurred in repairing or relocating the facility. 
(5) (6)  Unless expressly provided herein, nothing in this chapter eliminates, alters or otherwise impairs common law, statutory or other preexisting rights and duties of persons affected by the provisions of this chapter; nor does anything in this chapter, unless expressly so provided, eliminate, alter or otherwise impair other remedies, state or federal, including those at common law, of an underground facility owner whose facility is damaged; nor do the provisions of this chapter affect any civil remedies for personal injury or property damage except as expressly provided for herein. 

SECTION 4. That chapter 22, Title 55, Idaho Code, be and the same is hereby amended by the addition of a NEW SECTION to be knows and designated as Section 55-2209A, Idaho Code, and to read as follows:
55-2209A. – DEFINITIONS – DISCIPLINARY ACTION BY PUBLIC AGENCY, ADMINISTRATOR, OR BOARD BASED ON FAILURE OF LICENSEE OR  REGISTRANT TO COMPLY WITH PROVISIONS OF SECTION 55-2203(a), (b), or (c), IDAHO CODE. 
(1)  The failure of a person licensed or registered pursuant to the provisions of chapters 3, 10, 12, 19, 24, 26, 28, 30, 45, 50, 52, or 53, Title 54, Idaho Code, to comply with the provisions of section 55-2203(a), (b), or (c), Idaho Code, in the conduct of such person’s occupation, profession or business shall constitute grounds for disciplinary action by the public agency having the authority to issue such license or permit or accepting such registration. Disciplinary action by the public agency shall be conducted in accordance with procedures set forth in the public agency’s authorizing laws, or in the absence thereof, in accordance with the Idaho administrative procedure act.
(2) “Public agency,” as used in this section means the person or entity having the authority to issue, suspend, revoke or restrict the license, registration, or permit of a person to engage in certain occupations, professions, or businesses pursuant to the provisions of chapters 3, 10, 12, 19, 24, 26, 28, 30, 45, 50, 52, or 53, Title 54, Idaho Code.  
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